Ct )e  f^tlaktyiiia  City  ©as  Crust  Case 


THE  FINAL  OPINION 


DECREE  OF  THE  SUPREME  COURT, 

Harrisburg,  July  16th,  1858, 

IN 

The  Western  Saving  Fund  Society,  et  ah, 

vs. 

The  City  of  Philadelphia,  et  al. 


ARGUMENTS  OF  COUNSEL  AND  OPINION  OF  THE 
COURT,  PER  STRONG  J. 


PHILADELPHIA: 

KING  &  BAIRD,  PRINTERS,  607  SANSOM  STREET. 

1  8  5  8. 


. 


♦ 


Digitized  by  the  Internet  Archive 
in  2017  with  funding  from 

This  project  is  made  possible  by  a  grant  from  the  Institute  of  Museum  and  Library  Services  as  administered  by  the  Pennsylvania  Department  of  Education  through  the  Office  of  Commonwealth  Libraries 


https://archive.org/details/philadelphiacityOOpenn 


Clje  J3l)Uaiic4)!)ia  (Citi)  (Pas  Crnst  (Disc. 


THE  FINAL  OPINION 


DECREE  OF  THE  SUPREME  COURT, 

Harrisburg,  July  16th,  1858, 


The  Western  Saving  Fund  Society,  et  al., 

vs. 

The  City  of  Philadelphia,  et  al. 


ARGUMENTS  OF  COUNSEL  AND  OPINION  OF  THE 
COURT,  PER  STRONG  J. 


PHILADELPHIA: 

KING  &  BAIRD,  PRINTERS,  607  SANSOM  STREET. 

185  8. 


The  Western  Saving  Fund  j 


Society,  et  al., 


|  In  Equity. 
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VS. 
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The  City  of  Philadelphia, 
et  AL. 


Bill  for  injunction. 


ARGUMENT  FOR  THE  CITY  OF  PHILADELPHIA, 
DEFENDANTS  AND  APPELANTS. 


The  bill  of  complaint  sets  forth,  that  by  virtue  of  the  Act 
of  Assembly  approved  April  21,  1858,  the  Councils  of  the 
City  of  Philadelphia  are  authorized  to  elect  six  additional 
trustees  of  the  City  Gas  W orks,  three  by  each  Council ;  that 
the  said  act  impairs  the  obligation  of  the  contract  made  be¬ 
tween  the  city  and  the  complainants,  holders  of  city  gas 
loans,  and  is  therefore  unconstitutional ;  and  prays  for  an 
injunction  to  restrain  Councils  from  electing  under  the  act, 
and  the  present  trustees  from  receiving  or  admitting  the 
trustees  to  be  elected,  and  the  trustees  from  serving  when 
elected. 

The  answer  admitted  the  material  facts  set  forth  in  the 
bill ;  and  the  cause  was  forthwith  put  down  for  final  hearing, 
and  a  decree  for  perpetual  injunction  entered,  except  as 
against  the  City  Councils,  and  an  appeal  taken  to  the  Supreme- 
Court. 

The  trustees  elected  by  Councils  have  been  made  parties 
defendants  to  the  cause. 

The  ordinance  creating  the  loans  are  annexed  to  the  bill, 
and  printed  with  the  record.  It  appears  that  the  city  gas 
works  were  originally  built  by  subscriptions  of  stock  au¬ 
thorized  by  ordinance,  and  owned  by  the  stockholders.  The 
trust  was  managed  by  twelve  trustees,  as  provided  by  the 
ordinance  of  21st  March,  1836.  Loans  were  from  time  to 
time  authorized  by  ordinances,  the  city  being  liable  for  them. 
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The  trustees  held  the  works  in  trust  for  the  stockholders, 
and  also  for  the  city,  who  were  interested  to  the  extent  of 
the  loans,  and  were  entitled  to  take  the  works  as  proprietor 
on  paying  the  stockholders.  This  right  was  exercised  on 
the  3d  June,  1841 ;  the  city  then  became  the  sole  owner  of 
the  works,  and  paid  off  the  stockholders,  and  afterwards,  on 
the  17th  June,  1811,  Councils  passed  the  ordinance  relied  on 
by  the  complainants,  the  third  section  of  which  provides, 
“  that  the  said  works  shall  be  controlled  and  managed  by  a 
Board  of  Trustees,  elected  and  constituted  as  heretofore 
the  first  section  provides  for  a  loan  of  one  hundred  and 
twenty-five  thousand  dollars. 

The  subsequent  ordinances  for  loans  pledge  the  faith  of  the 
city,  and  not  the  property.  See  ordinances  of  May  25,  1848, 
$70,000;  March  15,  1849,  $100,000;  January  10,  1850, 
$200,000 ;  March  20,  1851,  $400,000 ;  July  13,  1855,  $500,- 
000, — total  $1,270,000. 

The  prior  loan  ordinances  pledged  the  property  of  the 
works,  as  well  as  the  faith  of  the  city.  See  ordinance  of 
December,  22,  1836,  $150,000 ;  February  8,  1838,  $200,000 ; 
January  14,  1841,  $150,000;  June  17,  1841,  $125,000 — total 
$625,000.  The  complainants  own  only  $700  of  this  loan. 

The  sinking  fund,  on  1st  January,  1858,  was  eight  hun¬ 
dred  and  ninety  thousand  nine  hundred  and  twenty  dollars 
and  seventy  cents,  more  than  sufficient  to  pay  off  the  loans 
contracted  in  and  prior  to  1841,  when  they  mature.  These 
loans  could  now  be  paid  off  with  the  proceeds  of  the  stocks 
held  in  the  sinking  fund,  if  the  parties  were  willing. 

Assignment  of  Errors. 

1.  That  the  court  below  erred  in  decreeing  a  perpetual  in¬ 
junction. 


Argument. 

The  Act  of  Assembly  does  not  violate  the  obligation  of 
any  contract  made  with  any  of  the  complainants,  neither  the 
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tcomplainant,  who  owns  seven  hundred  dollars,  of  the  1841 
loan,  nor  the  others  who  own  loans  contracted  on  the  faith  of 
the  city. 

The  presumption  of  law  is,  that  the  Legislature  acts  upon 
right  information,  and  that  its  acts,  passed  with  all  the  con¬ 
stitutional  forms,  are  valid. 

“  The  right  of  the  judiciary  to  declare  a  statute  void,  and  to 
arrest  its  execution,  is  one  which,  in  the  opinion  of  all  courts, 
is  coupled  with  responsibilities  so  grave  that  it  is  never  to  be 
exercised  except  in  very  clear  cases  ;  one  department  of  the 
government  is  bound  to  presume  that  another  has  acted 
rightly.”  Erie  and  1ST.  E.  E.  E.  Co.,  2  Cas.  301. 

“  As  legislative  power  must  be  guided  by  its  own  wisdom 
and  knowledge,  so  it  may  take  its  own  way  of  informing 
itself;  and  the  courts  cannot  set  aside  its  action  on  their  sup¬ 
position  or  conviction  that  it  is  founded  on  misinformation.” 
Ib.  310;  also,  see  Sharpless  vs.  The  Mayor,  9  Harris,  183. 

This  presumption  is  strengthened,  when  powers  are  granted 
to  a  municipal  corporation.  In  Sharpless  vs.  The  Mayor,  9 
Harris,  182,  and  Moers  vs.  The  City  of  Heading,  9  Harris, 
202-3,  it  is  ruled  that  such  powers  may  be  very  largely 
granted,  and  are  to  be  liberally  construed. 

Extreme  cases  are  not  to  be  favored,  on  an  argument 
affecting  the  construction  or  validity  of  legislative  acts. 

In  Kirby  vs.  Shaw.  7  H.  261,  Gibson,  C.  J.,  says:  “It  is 
illogical  to  argue  from  an  extreme  case  ;  or  from  the  abuse 
of  a  power  the  negation  of  it.  Every  authority,  however 
indispensable,  may  be  abused  ;  and  if  it  might  not,  it  would 
be  powerless  for  good.  Besides,  the  argument  is  found  on  a 
denial  of  popular  justice.  A  Legislature  who  had  imposed  a 
corrupt  tax,  would  never  impose  another. 

The  complainants  have  no  equity  to  support  their  bill. 
They  own  but  seven  hundred  dollars  of  the  old  loans,  and 
that  is  fully  secured  in  the  sinking  fund.  The  city  is  sole 
owner  of  the  property,  subject  to  the  pledge  of  it  to  the  loan- 
holders  in  and  prior  to  1841.  The  more  recent  lenders 
trusted  the  city  without  any  pledge  of  the  property. 
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How  does  this  Act  of  Assembly  impair  the  obligation  of 
any  of  these  contracts  ?  Does  it  affect  or  touch  the  trust 
property,  or  alter  its  integrity,  value  or  incomes?  Does  it 
not  preserve  and  continue  its  situation  precisely  as  heretofore  ? 
Does  the  ordinance  of  1841  stipulate  for  a  board  of  twelve 
trustees?  Was  it  ever  contended  that  a  change  in  the  mere 
number  of  executors,  guardians  or  trustees,  whether  by  Act 
of  Assembly  or  by  the  courts,  affected  the  trust  property  ?  If 
a  mere  change  in  number  is  questionable,  does  it  not  apply 
with  equal  force  to  the  elective  body,  which  has  changed  from 
twelve  in  the  Select  Council  to  twenty-four,  and  from  twenty 
in  the  Common  Council  to  ninety. 

It  will  be  time  enough  to  complain,  when  the  trustees 
attempt,  if  they  ever  do,  to  injure  the  trust  property,  or  mis¬ 
manage  the  trust.  Equity  will  then  act  to  protect  the  trust 
and  the  trust  property.  At  present,  neither  is  affected,  or 
intended  to  be,  by  the  Act  of  Assembly. 

But,  what  is  this  trust  ?  Prior  to  1841,  the  trustees  repre¬ 
sented  the  stockholders  and  the  city,  In  that  year  the  city 
took  the  place  and  rights  of  both.  Since  then,  the  trustees 
as  they  continue  to  be  called,  have  been  the  agents  of  the  city, 
and  could  be  supplanted  at  any  time  by  any  other  authorized 
agents,  provided  the  ordinance  providing  for  the  change  pro¬ 
tected  the  property  and  the  sinking  fund,  against  diversion,  in 
favor  of  the  old  loanholders. 

This  suggestion  naturally  introduces  the  case  on  which  the 
complainants  seem  to  rely,  and  which  case,  it  is  submitted,  is 
totally  unlike  the  present,  in  law  and  in  fact. 

On  the  17th  June,  1854,  Councils  passed  the  following 
resolution  : 

“  Resolved ,  That  the  members  of  Council  from  the  5th,  6th, 
7th,  8th,  9th,  and  10th  wards,  be  the  committee  to  take  charge 
of  the  property,  effects,  &c.,  of  the  city  proper.” 

Under  this  resolution,  that  committee  demanded  to  take 
charge  of  the  gas  works,  and  “  that  all  the  funds  in  the  hands 
of  the  Trustees  of  the  gas  works  should  be  paid  to  the  City 
Treasurer,  on  the  30th  of  June.” 


Here  was  a  demand  to  seize  the  trust  property,  and  to  place 
the  trust  fund  in  the  general  city  treasury,  from  which,  expe¬ 
rience  has  shown,  it  would  soon  have  disappeared. 

The  Supreme  Court  enjoined  the  committee  and  the  trus¬ 
tees,  from  carring  this  demand  into  effect. 

Ho  two  cases  could  be  more  different.  That  arose  under  a 
doubtful  power  given  to  a  committee  of  members,  forbidden 
by  law  to  exercise  “  any  executive  duty  whatever,”  attempted 
to  be  carried  into  effect  by  dismissing  the  trustees,  taking  the 
works,  and  displacing  and  dispersing  the  funds ;  this  is  an 
express  law,  and  simply  adds  six  to  the  original  number  of 
trustees ;  that  terminated  the  trust- — this  affirms  and  con¬ 
tinues  it ;  that  transferred  the  fund,  and  seized  the  funded 
property — this  leaves  both  in  their  actual  situation  ;  that  re¬ 
ferred  to  the  reduction  of  the  price  of  gas  below  the  rate  of 
profit,  endangering  the  payment  of  interest  on  the  loans — in 
this  there  is  no  such  complaint ;  that  occurred  before  the  city 
had  by  the  ordinance  of  1855,  purchased  four  additional 
distinct  gas  works — this  happens  subsequently  to  that  pur¬ 
chase,  and  at  a  time  when  seven  more  are  on  the  point  of 
transfer  to  the  city.  The  cases  vary  entirely  ; — in  fact  there 
is  no  identity  or  resemblance  between  them. 

WM.  L.  HIRST, 

GEO.  M.  WHARTON, 

SoTr-s  for  Appellants. 
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The  City  of  Philadelphia,  et  al., 
Appellants, 


In  tlie  Supreme 
Court, 

Eastern  District. 


vs. 


July  Term,  1858. 
No.  18. 


The  Western  Saving  Fund  So¬ 
ciety,  et  al.,  Appellees. 


In  Equity. 

Appeal  from  Court  of 
Nisi  Prius. 


The  appellees  have  had  too  brief  a  time  for  preparation  to 
enable  them  to  present  such  a  Paper  Book  as  they  could  have 
wished  to  have  prepared  in  view  of  the  magnitude  of  the 
interests  involved  in  this  cause.  The  opinion  of  this  Court, 
delivered  by  Chief  Justice  Lewis,  in  a  case  substantially 
the  same  and  between  the  same  parties,  (instituted  in  this 
Court,  Eastern  District,  to  July  Term,  1854,  No  10,  in 
Equity,)  constitutes  by  itself  an  excellent  narrative  of  the 
principal  facts  which  enter  into  the  present  contest. 

The  City  of  Philadelphia,  averse  to  innovations,  both  good 
and  bad,  after  long  and  somewhat  acrimonious  public  dis¬ 
cussions,  determined  by  an  ordinance  of  Councils,  passeu  the 
21st  of  March,  1885,  to  construct  Gas  Works.  Under  this 
ordinance,  a  portion  of  the  works  was  constructed  in  the  9th 
Ward  Market  Street,  on  the  Schuylkill  Eiver.  Additions 
have  been,  from  time  to  time,  made  to  these  works,  and  to 
the  distribution  connected  therewith,  which,  with  the  sinking- 
fund  arising  from  the  profits  of  the  works,  and  what  may  be 
termed  their  working  capital,  consisting  of  materials,  gas, 
and  other  -products  of  the  distillation  in  the  retorts,  together 
with  the  bills  against  consumers  of  gas  and  cash,  constitute 
the  subject  matter  of  the  controversy  in  the  present  case.  The 
attention  of  the  Court  is  respectfully  submitted  to  this  first 
ordinance,  together  with  the  supplement  thereto,  passed 
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January  28th,  1836.  It  will  be  perceived  that  these  two 
ordinances,  authorized  subscriptions  to  the  stock  of  a  com¬ 
pany,  (without  an  act  of  incorporation,)  to  erect  and  extend  the 
Gas  Works ;  this  to  us,  at  the  present  time,  seems  to  exbibit 
a  great  degree  of  faith  on  the  part  of  those  who  engaged  in 
the  enterprise.  What  the  responsibilities  of  those  who 
carried  this  useful  project  into  execution  may  have  been,  it  is 
not  necessary  now  to  inquire,  but  it  may  throw  light  upon 
the  present  controversy  to  ascertain  with  precision  the  status  of 
the  City  and  the  stockholders  in  relation  to  eacli  other.  The 
legal  title  of  the  works,  their  appurtenances,  capital,  sinking 
fund,  &c.,  was  undoubtedly  vested  in  the  City,  while  the 
equitable  ownership  was  as  clearly  that  of  the  stock¬ 
holders,  with  a  residuary  benefit  reserved  to  the  City ;  the 
trustees  then,  as  now,  stood  between  the  two  parties ;  the 
gas  loanholders  having  since  taken  the  place  of  the  stock¬ 
holders  ;  and  the  trustees  then,  as  now,  had  the  actual  posses¬ 
sion  and  management  of  the  works,  to  protect  the  rights  of 
both  parties.  Perhaps  a  proper  study  of  the  ordinances 
just  recited  would  remove  all  difficulty,  if  there  were  any 
in  the  present  case.  The  trustees  (twelve  in  number)  were  to 
be  elected  as  therein  provided,  one-half  by  each  Council,  one 
third  each  year,  at  the  last  stated  meeting  in  January,  that  is 
to  say :  two  trustees  each  January,  by  each  Council,  and  they 
were  to  be  citizens  of  Philadelphia.  How,  if  the  appellants 
can  show  that  the  City  Councils  could,  while  the  Gas  Works 
thus  belonged  to  stockholders,  have  radically  changed  the 
constitution,  or  the  mode  of  election  of  the  trustees,  they 
would  certainly  smooth  the  obstruction  in  their  present  path. 
But  if  the  reverse  is  the  truth,  it  is  not  easy  to  see  how  they 
can  maintain  their  defence  to  this  bill. 

As  all  the  ordinances  of  the  City  of  Philadelphia  relating 
to  the  Gas  Works  are  before  the  Court,  and  we  can  present 
but  a  hasty  sketch  of  the  history  of  the  case,  we  must  briefly 
state  that  the  City,  by  ordinance,  determined  under  their 
reserved  rights,  to  purchase  the  interest  of  the  stockholders 
in  the  Gas  Works;  previously,  however,  to  obtaining  the 
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actual  transfer  of  their  interest,  in  order  to  meet  the  require¬ 
ments  of  the  citizens  by  the  extension  of  the  works,  and  partly 
as  it  would  seem  to  afford  an  attractive  mode  of  paying  the 
stockholders  for  their  accumulated  profits  in  the  works,  the 
Councils  passed  the  ordinance  of  the  17th  of  June,  1841,  upon 
which  this  case  must  mainly  turn.  It  is  a  well-known  matter 
of  local  history,  and  the  ordinance  bears  the  clearest  internal 
evidence  of  it,  that  it  was  drafted  by  one  learned  in  the  law 
for  the  express  purpose  of  producing  the  result  which  the 
appellees  claim  as  their  right  in  the  present  case. 

The  2d  section  of  that  ordinance,  ufor  the  further  security  of 
the  loanholders  of  said  stock,"  relates  to  the  price  of  gas,  and  is 
to  continue  in  force  “  until  cdl  the  loans  contracted  for ,  or  that 
may  hereafter  he  contracted  for ,  shall  he  paid;  and  the  3d  sec¬ 
tion,  referring  to  the  language  used  in  the  2d  section,  and  all 
the  past  and  future  loans,  enacts  as  follows: — 

Sect.  III.  “  That  for  the  further  security  of  scud  loanholders , 
it  is  hereby  stipulated  that  the  said  worlcs  shall  he  controlled  and 
managed  by  a  Board  of  Trustees ,  elected  and  constituted  as 
heretofore ,  who  shall  have  the  whole  control  and  management  of 
the  said  worlcs  and  of  the  said  sinking  fund ,  and  of  all  other 
funds  belonging  to  said  works ;  and  the  said  trustees  shall  pay 
no  part  of  said  funds,  nor  any  part  of  the  profit  of  said  works , 
into  the  City  Treasury ,  hut  shall  apply  and  appropriate  the  same 
as  directed  by  this  ordinance ,  until  the  interest  and  principal  of 
the  said  loans  shall  he  fully  paid  as  they  become  due  to  the  said 
loanholders." 

This  Court  has  construed  the  ordinance  in  question  in  the 
case  which  we  have  before  cited,  declaring  it  to  be  a  contract 
with  all  the  loanholders  of  the  City  Gins  Works  including  as 
well  the  holders  of  the  loans  contracted  before  as  of  those  con¬ 
tracted  after  the  17th  of  June,  1841.  In  the  same  decision 
will  be  found  the  following  language,  referring  to  the  agree¬ 
ment  which  it  was  thereby  held  was  made  by  this  ordinance  . 

“By  the  contract  of  the  loanholders,  the  City  has  placed 
the  works  and  their  income  in  the  hands  of  1  rustees,  as  a 
security  for  the  loans.  The  loans,  subsequent  to  that  act,  were 
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contracted  on  tlie  faith  of  that  pledge.  The  City  has  no  more 
right  to  disturb  the  security  than  a  mortgagor  would  have  to 
demand  a  reconveyance  without  payment  of  the  mortgage 
debt.  To  say  that  the  City  does  not  mean  to  disturb  the 
security  is  nothing  to  the  purpose.  The  contract  designates 
the  manner  in  which  the  Trustees  are  to  be  appointed.  By 
that  system  they  are  placed  on  a  permanent  footing,  and  are 
effectually  guarded  against  the  changes  and  consequent  mis¬ 
management  which  might  flow  from  the  impulsive  action  of 
political  parties.  This  arrangment  was  a  very  material  con¬ 
sideration  with  those  who  advanced  their  money  on  the  faith 
of  it,  and  the  City  has  no  right  to  change  the  Trustees  in  any 
other  mode  that  that  prescribed  by  the  compact.  A  debtor 
who  has  made  an  assignment  for  the  benefit  of  his  creditors, 
has  no  right  to  reclaim  the  property  assigned  without  payment 
of  his  debts;  nor  has  he  any  right  to  substitute  himself  as  a 
Trustee  for  his  creditors  against  their  will.  This  is  the  rule 
even  in  the  case  of  voluntary  assignments,  but  it  applies  with 
much  greater  force  to  assignments  or  pledges  of  property 
to  secure  the  payment  'of  debts  contracted  on  the  faith  of 
them.” 

We  have  no  time  to  trace  down  the  municipal  legislation 
upon  the  Gras  W orks,  even  as  it  relates  to  the  contracting  of 
subsequent  gas  loans.  It  must  suffice  to  point  out  the  fact, 
that  with  the  exception  of  the  ordinances  authorizing  the  loan 
of  July  13th,  1855,  all  refer  to  the  prior  gas  loans,  and  direct 
that  the  certificates  therefor  “  shall  be  in  like  form  and  trans¬ 
ferable  in  like  manner  with  the  certificates  of  the  other  loans 
authorized  for  the  purpose  of  said  Gas  Works,”  and  all  call 
for  the  same  sinking  fund  to  be  held  by  the  same  Trustees. 
In  this  latter  respect  the  loan  of  July  13th,  1855,  is  similar  to 
all  the  other  loans.  It  must  be  observed,  also,  that  this  sinking- 
fund  is  a  unit — not  a  separate  fund  for  each  loan— but  one 
common  to  all  the  loans.  Besides  which,  under  the  ordi¬ 
nances,  this  fund  is  chiefly  invested  in  the  gas  loans  them¬ 
selves,  and  actually  holds  a  portion  of  all  these  loans.  It  is 

true  that  some  of  the  ordinances  authorizing  the  later  loans 
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do  not  expressly  pledge  tlie  Gas  Works  as  security  for  the 
loans,  but  this  is  no  better  argument  against  such  an  implied 
pledge  by  these  very  ordinances,  than  it  would  be  an  argu¬ 
ment  against  the  implied  pledge  of  the  faith  of  the  City  as  to 
the  loan  of  the  25tli  of  May,  1843,  because  the  ordinance 
authorizing  it  does  not  expressly  pledge  that  faith. 

The  argument  of  the  appellants  commences  : 

1st.  With  the  assertion  that  the  Act  of  Assembly  of  the 
20th  April,  1858,  does  not  violate  the  obligation  of  any  con¬ 
tract  made  by  the  City  of  Philadelphia,  with  any  of  the 
appellees. 

This  might  be  true  and  yet  be  immaterial  to  the  case;  the 
appellees  complain  of  the  action  of  the  Councils  of  the  City  of 
Philadelphia,  under  the  sanction  of  the  Act  of  Assembly  in 
question;  the  Act  itself  and  by  itself  does  them  no  harm. 
The  question  in  this  case  would  be  more  accurately  stated  by 
the  inquiry  whether  or  not  the  councils  of  Philadelphia 
did  a  lawful  act  by  the  election  of  six  additional  trustees 
of  the  Philadelphia  Gas  Works,  on  the  29th  of  April,  1858, 
and  whether  the  General  Assembly  of  this  Commonwealth 
could,  as  the  Legislature,  by  the  Act  of  Assembly  in  ques¬ 
tion  have  undoubtedly  endeavored  to  do,  confer  upon  the 
Councils  the  right  to  make  the  elections  just  referred  to.  It 
is  argued  for  the  appellants  that  the  election  in  question  was 
valid,  because — 

I.  It  does  not  effect  or  touch  trust  property,  or  alter  its 
integrity,  value,  or  incomes. 

II.  iSfor  does  it  violate  the  ordinance  of  the  17th  of  June, 
1841,  because  it  merely  increases  the  number  of  trustees,  and 
that  ordinance  does  not  stipulate  for  a  Board  of  twelve 
Trustees. 

I.  This  position  of  the  appellants  is  a  mere  assumption, 
incorrect  in  point  of  fact,  and  untrue  in  point  of  law.  To 
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avoid  repetition ;  a  reply  to  it,  which  appears  to  be  based 
upon  a  self-evident  proposition,  will  not  be  here  further 
expanded. 

IT.  This  is  also  a  mere  assertion,  the  correctness  of  which 
must  be  tested  by  an  examination  of  the  ordinance  of  the  17th 
of  June,  184*1.  In  the  present  place  we  shall  only  refer  to 
the  decision  of  this  Court  in  the  case  of  “The  "Western  Saving 
Fund  Society  of  Philadelphia  against  the  City  of  Phila¬ 
delphia,'1  in  January,  1855,  where  it  was  held  that  the 
ordinance  in  question  did  stipulate  for  a  Board  of  twelve 
Trustees.  The  difficulty  suggested  with  regard  to  a  change 
of  the  number  of  the  members  of  the  Councils  (the  bodies 
electing  the  Trustees)  has  no  real  foundation ;  there  was 
no  stipulation  attempting  to  restrict  the  sovereignty  of  the 
State  as  to  the-  constitution  of  the  Councils  of  the  City, 
but  the  agreement  was  that  the  Councils  of  the  City  for  the 
time  being,  however  constituted,  should  severally  be  the 
elective  bodies  of  the  Trustees.  If  the  supposed  objection 
were  a  real  one,  such  as  might  have  been  produced  by  a 
resumption  by  the  State  of  the  City  municipality,  or  by  vest¬ 
ing  the  legislative  power  of  the  City,  in  one  body  instead  of 
two,  it  would  only  add  to  the  embarrassment  of  the  appel¬ 
lants  by  presenting  to  the  Court  the  ordinary  case  of  a  failure 
of  Trustees,  and  throwing  the  trust,  for  its  protection, 
upon  the  equity  powers  of  the  Court,  which  would  not  have 
been  found  wanting  in  such  an  emergency. 

2d.  It  is  argued  by  the  appellants,  “  that  the  presumption 
of  law  is,  that  the  Legislature  acts  upon  right  information, 
and  that  its  acts,  passed  with  all  the  constitutional  forms,  are 
valid.” 

This  proposition  is  scarcely  correct  in  law,  but  we  need  not 
stop  to  insist  upon  great  precision  of  language  in  the  present 
case.  We  are  not  here  to  discuss  the  correctness  or  incor¬ 
rectness  of  the  information  upon  which  the  Legislature  acted 
in  the  present  instance,  but  simply  whether  or  not  the  Act  of 
Assembly  of  the  20th  of  April,  1858,  conferred  any  valid 
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power  upon  the  Councils  of  the  City  of  Philadelphia;  or,  in 
other  words,  whether  the  Legislature  could  constitutionally 
grant  such  an  authority  as  they  attempted  to  bestow. 

3d.  Again  the  appellants  say  that  the  appellees  have  no 
equity  to  support  their  bill,  because  “  they  own  but  seven 
hundred  dollars  of  the  old  loan  and  that  is  fully  secured  in 
the  sinking  fund.”  This  is  a  strange  mistake,  for  they  must 
mean  by  old  loans  the  loan  of  the  17th  of  June,  1841,  and 
those  prior  thereto.  It  is  unnecessary  to  demonstrate  this 
error,  to  do  more  than  refer  to  exhibit  “  X,”  attached  to  the 
bill,  and  we  shall  presently  endeavor  to  show  that  all  the  gas 
loans,  amounting  to  one  million  eight  hundred  and  seventy 
thousand  dollars,  are  equally  entitled  to  the  protection  of  the 
gas  trust,  and  these  far  exceed  the  amount  of  the  sinking 
fund ;  nor  must  it  be  forgotten  that  this  bill  is  filed  not 
merely  for  the  protection  of  the  loans  actually  held  by  the 
appellees,  but  also  to  protect  the  rights  of  all  the  loanholders 
of  the  City  Gras  loans.  Again,  it  is  begging  the  question  to 
say  that  the  sinking  fund  is  a  protection  to  any  extent,  because 
the  sinking  fund  is  held  by  the  Trustees  of  the  Gras  Works, 
and  the  complaint  is  that  the  City  (the  debtor)  has  unlawfully 
endeavored  to  change  those  Trustees.  The  appellants  might, 
therefore,  as  well  refer  the  appellees  to  the  Gas  Works  and 
their  appurtenances  as  a  protection,  as  to  refer  them  to  the 
sinking  fund,  for  both  are  held  under  the  same  trust  and  by 
the  same  Trustees,  and  the  impairing  of  the  one  part  of  the 
security  is  the  impairing  of  the  other  part.  Besides  which, 
wre  have  already  shown  that,  for  all  practical  purposes,  the 
sinking  fund,  invested  as  it  is  in  the  gas  loans,  almost  entirely, 
is,  after  all,  nothing  but  the  works  themselves.  The  equity 
of  the  bill,  however,  rests  upon  the  broad  question  of  right 
and  wrong  presented  in  the  case.  If  the  rights  of  the  appellees 
are  unjustly  threatened,  they  show  a  plain  equitable  ground 
for  the  interposition  of  this  Court  upon  their  title  as  equitable 
mortgagees  of  the  Gas  Works,  their  appurtenances,  and  the 
sinking  fund;  but  if  their  rights  have  not  been  unjustly 
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threatened,  their  bill  must  fall,  and  their  case  must  come  to 
an  end.  Let  the  cause,  then,  be  presented  in  any  conceivable 
form,  and  let  any  imaginable  objection  be  presented  against 
it,  the  discussion  must  still  be  narrowed  down  to  the  single 
consideration  of  the  proper  construction  of  the  ordinance  of 
the  17th  of  June,  1841. 

After  the  deliberate  judgment  of  this  Court  in  banc,  upon 
the  validity  and  binding  effect  of  the  trust  pledge  of  the 
Philadelphia  Gas  Works,  as  security  for  the  gas  loanholders, 
the  latter  and  the  public  had  reason  to  believe,  and  did  believe, 
that  any  controversy  upon  the  subject  was  finally  ended. 
Since  then  a  new  gas  loan  of  $500,000  has  been  negotiated 
and  distributed  among  our  citizens,  who  doubtless  paid  an 
enhanced  price  for  the  security,  which  this  Court  had  assured 
them  they  would  get  as  holders  of  these  loans  as  distinguished 
from  the  common  city  loans. 

It  has  been  said  that  this  present  case  is  entirely  different 
from  that  which  was  before  presented  to  the  Court.  This  is 
literally  true,  but  substantially  entirely  incorrect.  The  par¬ 
ticular  mode  of  the  attempt  to  invade  the  right  of  the  gas  loan- 
holders  then  made,  and  that  now  made,  are  different.  But  if  the 
former  was  wrong,  this  also  is  wrong ;  if  this  attempt  is  right, 
the  Court  erred  in  pronouncing  the  former  attempt  illegal. 
The  amount  of  injury  that  would  be  done  by  either  method 
to  the  trust,  the  Court  will  probably  think,  would  not  be 
largely  different  in  the  result.  Such  considerations  are,  how¬ 
ever,  of  no  moment ;  the  difference  in  the  degree  of  wrong  is 
not  to  be  considered  where  the  injury  is  of  a  character  which 
the  law  will  regard  as  not  immaterial.  Before  proceeding- 
further,  it  will  be  best  to  ascertain  with  precision  what  prin¬ 
ciples  this  Court  adjudged  as  applicable  to  the  gas  trust  in  the 
former  case.  These  were  as  follows : — - 

First.  That  the  ordinance  of  the  17th  of  June,  1841,  made 
a  formal  contract  between  the  City  of  Philadelphia  in  the 
capacity  of  a  private  debtor  of  the  one  part  and  the  gas  loan- 
holders  of  the  other  part. 
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Second.  That  the  contract  created  an  equitable  mortgage 
upon  the  Gas  Works  and  its  appendages. 

Third.  That  this  mortgage  was  a  security  to  the  gas  loan- 
holders  for  the  payment  of  the  principal  and  interest  of  their 
loans. 

Fourth.  That  by  this  contract  the  Gas  Works  and  its  ap¬ 
pendages  were  placed  in  the  exclusive  possession  and  control 
of  the  Trustees. 

Fifth.  That  “this  arrangement  was  a  very  material  conside¬ 
ration  with  those  who  advanced  their  money  on  the  faith  of 
it,  and  the  City  has  no  right  to  change  the  Trustees  in  any 
other  mode  than  that  prescribed  by  the  contract,”  p.  26. 

Sixth.  That  the  City  was  by  this  contract  exactly  in  the 
condition  of  any  private  borrower  upon  a  trust  mortgage,  and 
that  as  “  a  debtor,  who  had  made  an  assignment  for  the  benefit 
of  his  creditors,  has  no  right  to  reclaim  the  property  assigned 
without  payment  of  his  debts  ;  nor  has  he  any  right  to  sub¬ 
stitute  himself  as  a  trustee  for  his  creditors  against  their  will. 
This  is  the  rule  even  in  the  case  of  voluntarj  assignments ; 
but  it  applies  with  much  greater  force  to  assignments  or 
pledges  of  property  to  secure  the  payment  of  debts  contracted 
on  the  faith  of  them,”  pp.  26,  27. 

If,  as  this  Court  then  held,  the  ordinance  of  the  17th  of  June, 
1811,  made  a  contract  with  all,  or  even  with  any,  of  the  gas 
loanholders,  which  created  an  equitable  mortgage  on  the  Gas 
Works  and  its  appendages,  and  that  under  this  contract  they 
were  placed  in  the  exclusive  possession  and  control  of  Trustees 
elected  and  constituted  as  theretofore;  and  this  arrangement 
was  a  very  material  consideration  with  the  lenders,  taking  from 
the  City  any  right  to  change  the  Trustees  in  any  other  mode 
than  that  prescribed  by  the  contract,  and  that  hence  the  City, 
like  any  private  borrower  upon  a  trust  mortgage,  had  no  right 
to  substitute  himself  as  a  Trustee  for  its  creditors  against  their 
will ;  it  is  difficult  to  perceive  what  remains  to  be  decided  at 
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present.  It  is  true  that  in  the  former  case  the  City  attempted 
to  take  into  its  own  possession  the  Gas  Works  and  its  append¬ 
ages,  and  that  now  it  only  attempts  to  do  it  indirectly,  sub¬ 
stituting  Trustees  in  the  place  of  servants  of  the  Corporation. 
The  latter  might  be  as  faithful  as  the  former,  or  the  reverse 
might  be  the  case  ;  but  we  are  not  treating  here  of  individuals 
or  their  characters  or  qualifications,  but  of  rights  and  rules 
of  law.  A  debtor  may  have  more  wisdom  than  his  creditor, 
and  more  skill  in  the  management  of  business ;  but  that  is 
not  the  point  for  consideration.  The  question  is  as  to  the 
correct  construction  of  the  contract.  Where  a  debtor  has 
contracted  to  place  property  in  pledge  in  the  hands  of 
individuals,  as  Trustees,  he  cannot  say  to  his  creditor,  That 
was  an  unwise  arrangement,  and  I  can  improve  upon  it,  I  can 
give  you  better  trustees.  The  answer  to  this  is  simply,  that 
such  was  not  the  contract ;  that  the  contemplated  change  is 
not  a  model  or  formal  one,  but  radical,  and  therefore  substan¬ 
tial  and  material  The  debtor  cannot  therefore  insist  upon 
even  improving  his  creditor’s  security  against  his  will  and  in 
contravention  of  the  agreement  between  them. 

But  let  us  apply  this  to  the  particular  act  contemplated  in 
the  present  case.  The  gas  loanholders  lent  their  money 
upon  the  security  of  the  Gas  Works  and  its  profits ;  that  is 
to  say,  upon  the  profits  of  a  delicate  manufacturing  business, 
requiring  skill  and  permanence  in  its  arrangements  and 
employees.  This  was  comparatively  and  substantially  secured 
and  actually  obtained,  according  to  the  experience  of  twenty- 
two  years,  by  the  mode  of  electing  and  constituting  the 
Board  of  Trustees. 

But  now  an  Act  of  Assembly  has  been  passed  to  authorize 
and  direct  an  addition  of  six  to  the  Board  of  Trustees,  by  the 
election  of  that  number  by  the  City  Councils ;  or,  in  other 
words,  an  Act  of  Assembly  authorizes  the  City,  the  debtor,  to 
increase  to  the  extent  of  one-half,  the  present  number  of  the 
trustees  of  the  works,  without  the  consent  of  their  creditors. 
The  result  is  this,  that  whereas,  under  the  stipulated  organiza¬ 
tion  of  the  board,  it  required  two  years  to  change  its  constitution 
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and  majority,  by  the  act  in  question  it  will  have  been  changed 
in  a  period  of  about  three  months ;  for,  as  the  board  would 
be  constituted  under  the  new  Act  of  Assembly,  it  would 
consist  of  eighteen  members,  four  of  whom  were  elected  in 
January  and  six  in  April,  making  ten,  that  is,  a  majority  of 
eighteen.  The  efficacy  of  an  Act  of  Assembly  in  violation 
of  a  contract,  cannot  be  recognized.  Constitu.  Penna.,  Art. 
9,  Sec.  17 ;  Con.  U.  S.,  Art.  1,  Sec.  10.  And  we  shall 
respectfully  insist  that  the  Councils  have  no  more  power  to 
change  the  Board  of  Trustees  since  that  Act  of  Assembly, 
than  they  had  before;  but  in  order  to  demonstrate  the 
unconstitutional  character  of  that  Act  of  Assembly,  let  us 
carry  out  the  consequences  of  such  legislation.  If  an  Act  of 
Assembly  is  valid,  authorizing  the  increase  of  the  board  by 
six,  they  could  increase  it  by  any  other  number  at  once,  or 
by  repeated  additions  ;  and  again,  if  such  acts  could  authorize 
the  increase  of  the  board,  they  could  authorize  the  diminution 
of  the  board,  and  if  they  can  authorize  the  increase  or 
diminution,  they  can  authorize  both,  or,  in  a  word,  subject, 
the  constitution  of  this  board  designed  for  permanence,  to  all 
the  changes  incident  to  ordinary  public  and  political  employ¬ 
ments.  These  suggestions  are  sufficient  to  demonstrate  that 
the  proposed  alteration  of  the  board  is  most  material  in  its 
character,  and  in  the  principle  upon  which  it  rests  radically 
destructive  of  the  contract  with  the  loanholders.  It  is  plain, 
also,  that  the  proposed  aggression  upon  the  rights  of  the 
loanholders  does  not  differ  essentially  from  that  attempted  in 
the  year  1854.  We  rely,  however,  not  upon  the  identity  of 
the  acts  in  the  two  instances,  but  upon  the  principles  of  law 
adjudged  by  the  Court  in  the  former  case,  and  these  embrace 
both  that  case  and  the  present.  We  would  stop  here,  were 
it  not  that  respectable  counsel  on  the  other  side  insist  upon  a 
discussion  of  the  question  anew. 

It  is  difficult  and  irksome  to  re-examine  and  re-discuss  set¬ 
tled  points,  and  indeed,  without  an  apology,  it  would  hardly 
be  respectful  to  a  Court  which  has  but  recently  determined 
such  points.  There  is  still  another  embarrassment  which  we 
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must  incur.  Elementary  principles  of  law  admit  of  no  illus¬ 
tration,  and  can  only  be  found  incidentally  enunciated  in  the 
books  or  decisions;  and  such  principles  only,  as  we  believe, 
can  legitimately  enter  into  the  present  argument. 

A  Municipal  Corporation  stands  as  to  its  property  upon  the 
same  footing  as  a  private  individual,  and  this  rule  would  apply 
equally  also  to  the  State,  or  any  municipal  body  acting  under 
the  express  power  of  the  State;  and  your  honors  accordingly 
held,  in  the  decision  to  which  we  refer, that  “these  principles 
have  been  applied  to  govern  the  contracts  and  control  the  acts 
of  States  clothed  with  all  the  powers  and  prerogatives  of 
sovereignty.” 

In  support  of  this,  the  Court  cited  the  case  of  Moodmay  vs. 
Morton,  1  Brown’s  Ch.  Rep.  471.  To  the  same  effect  is 
Doe,  lessee  of  Parr,  vs.  Roe,  1  Ad.  &  El.  N.  S.  700,  which 
was  the  case  of  taking  in  execution,  on  a  judgment  obtained 
by  a  creditor  of  the  Borough  of  Poole,  of  land  used  as  a 
meat-market,  and  upon  which  was  also  erected  the  Guildhall, 
and  other  buildings  used  and  occupied  by  the  corporation  for 
the  public  purposes  of  the  town.  Lord  Denman,  C.  J.,  deliv¬ 
ered  the  opinion  of  the  Court:  “But  we  wish  to  be  under¬ 
stood  as  not  giving  any  countenance  to  the  supposition  that 
corporate  property,  although  directed  by  the  statute  to  be 
applied  to  public  purposes,  and  not  to  the  private  benefit  of 
members  of  the  Corporation,  is  protected  from  the  lawful 
claims  of  any  persons  having  demands  of  any  kind  upon  the 
Corporation.” 

“  It  was  argued  by  all,  that  at  that  day  a  corporation  of 
Mayor  and  Commonalty,  or  of  Bailiffs,  Burgesses,  &c.,  could 
by  their  common  seal  grant  their  lands,  &c.,  for  life,  for  years, 
or  in  fee,  and  that  would  be  good  to  bind  all  their  successors.” 
Mich.  15 ;  Car.  11 ;  Siderfin,  162.  See  also  Kyd  on  Corpo¬ 
rations,  108. 

“  A  municipal  corporation  in  its  private  character  as  owners, 
&c.,  of  lands  and  houses,  is  to  be  regarded  in  the  same  light 
as  an  individual,  and  dealt  with  accordingly.  *  *  *  If  *  * 

powers  *  *  be  not  conferred  for  public  purposes,  but  for  the 
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private  benefit  and  emolument  of  the  corporation,  it  should 
be  regarded  quoad  hoc  as  a  private  company,  and  held  respon¬ 
sible  as  such.  The  powers  granted  by  the  act  to  provide  for 
supplying  the  City  of  New  York  with  pure  and  wholesome 
water,  and  by  the  other  acts  relating  to  the  same  subject,  were 
intended  for  the  private  advantage  of  the  City,  the  State,  in 
its  sovereign  capacity,  having  no  interest  in  them.  1842, 
Baily  vs.  Mayor,  &c.,  of  New  York,  8  Hill,  531.  S.  P.  as  last, 
1827,  Stuveysant  vs.  Mayor,  &c.,  of  New  York,  7  Id.  G04. 

On  the  other  hand,  the  legislative  or  quasi  sovereign  powers 
of  a  municipal  corporation  are  equally  well  defined. 

“The  corporation  of  the  City  of  New  York  conveyed  lands 
for  the  purpose  of  a  church  cemetery,  with  a  covenant  for 
quiet  enjoyment ;  and  afterward,  pursuant  to  a  power  granted 
by  the  Legislature,  passed  a  by-law  prohibiting  the  use  of 
these  lands  as  a  cemetery  :  held,  that  this  was  not  a  breach  of 
the  covenant,  which  entitled  to  damages,  but  it  was  a  repeal 
of  the  covenant.  A  corporation  cannot  by  contract  abridge 
their  legislative  power.  If  here  one  covenants  not  to  do  a 
thing  which  it  is  lawful  for  him  to  do,  and  an  act  of  the 
Legislature  comes  after  and  compels  him  to  do  it,  then  the  act 
repeals  the  covenant,  and  vice  versa  ;  but  when  a  man  cove¬ 
nants  to  do  a  thing  which  was  unlawful  at  the  time  of  the 
covenant,  and  afterward  a  statute  make  it  lawful,  it  does  not 
repeal  the  covenant.”  1826 ;  Brick  Presbyterian  Church  vs. 
Mayor,  &c.,  of  New  York,  5  Cowen,  538. 

Commissioners  of  Northern  Liberties  vs.  N.  L.  Gas  Co.,  2 
Jones,  318.  “An  ordinance  of  a  municipal  corporation,  pro¬ 
hibiting  the  opening  of  streets,  for  the  purpose  of  laying  gas 
mains,  from  December  to  the  following  March,  is  a  reasonable 
regulation,  and  binds  a  private  corporation  chartered  before 
the  passage  of  the  ordinance,  and  required  to  furnish  gas  and 
lay  mains,  &c.,  along  the  streets,  within  the  chartered  limits, 
on  application  from  owners  of  property,  whenever  the  profit 
would  pay  the  interest  on  the  expense.  An  ordinance  pro¬ 
hibiting  such  corporation  from  opening  a  paved  street,  for  the 
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purpose  of  laying  pipes  from  tire  main  to  the  opposite  side 
of  the  street,  is  unreasonable  and  void.” 

Mulhau  vs.  Sharp,  17  Barbour,  435.  “A  resolution  de¬ 
claring  that  certain  individuals,  designated  as  the  Associates 
of  the  Broadway  Railroad,  shall,  upon  certain  conditions  and 
stipulations  therein  specified,  have  the  authority  and  consent 
of  the  Common  Council  to  lay  a  double  track  for  a  railroad 
in  Broadway,  and  to  establish  a  railway  therein,  and  confer¬ 
ring  privileges  exclusive  in  their  nature,  and  designed  to  be 
perpetual  in  their  duration,  is  not  a  legislative  act  regulating 
the  use  of  the  street,  but  is  a  grant  of  the  use  itself  to  the 
extent  specified.  Such  a  resolution  is  not  within  the  powers 
conferred  upon  the  Common  Council.” 

The  point,  that  this  trust  is  to  be  treated  as  a  private  trust, 
seems,  indeed,  to  be  conceded  by  the  opposite  side,  when  they 
argumentatively  ask,  “Was  it  ever  contended  that  a  change 
in  the  mere  number  of  executors,  guardians  or  trustees, 
whether  by  Act  of  Assembly  or  by  the  Courts,  affected  the 
trust  property  ?”  The  best  reply  to  the  question  will  be  to 
reverse  it;  and  it  must  be  remembered,  that  we  are  speaking 
of  a  trust  which  (it  had  been  contracted)  should  be  executed 
by  twelve  trustees ;  and  that  it  is  not  a  case  such  as  is  ordi¬ 
narily  presented  to  the  Courts,  of  a  trust  without  any  Trus¬ 
tees,  in  which  latter  case,  if  there  were  no  stipulation  to  the 
contrary,  the  Court,  if  the  appointment  of  Trustees  devolved 
upon  them,  could  doubtless  exercise  its  discretion  as  to  the 
number  of  such  Trustees. 

But  there  is  no  need  for  further  argument  on  this  point, 
Trustees  cannot  be  changed  by  Act  of  Assembly.  Brown  vs. 
Ilammel,  6  Barr,  86.  Commonwealth  vs.  Bonsall,  3  Whart. 
R.  559,  566. 

W.  M.  MEREDITH, 

B.  GERHARD, 

For  Appellees. 
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APPENDIX. 


List  of  Loans  authorized  by  the  Select  and  Common 
Councils  of  the  City  of  Philadelphia,  for  the  uses  of  the 
Trustees  of  the  Philadelphia  Gas  Works: 


1st  Loan,  6  per  cent. 

December  22d,  1836, 

$150,000 

2d  do.  6 

February  8tli,  1838, 

200,000 

3d  do.  6 

June  3d,  1841, 

125,000 

4th  do.  5 

June  17th,  1841, 

125,000 

5th  do.  6 

May  25th,  1848, 

70,000 

6tli  do.  6 

March  15th,  1849, 

100,000 

7th  do.  6 

January  10th,  1850, 

200,000 

8th  do.  6 

March  20th,  1851, 

400,000 

9th  do.  6 

July  13th,  1855, 

500,000 

$1,870,000 

Investments  in  Gas 

Loans  by  “  The  Trustees  of  the  Phila 

delphia  Gas  W orks  in 

Trust  for  the  Sinking 

Fund 

Loan  1 

. 

$11,200 

“  -2 

_ 

57,600 

u  3 

32,100 

“  4 

_ 

93,909 

“5 

_ 

36,100 

“  6 

....  - 

14,100 

“7 

- 

66,100 

“  8 

_ 

186,000 

“  9 

- 

164,300 

$661,400 
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In  the  Supreme  Court  for  the  Eastern  District 
of  Pennsylvania. — In  Equity. 


July  Term,  1858,  No.  13. 


Western  Saving  Fund 
Society,  et  al., 
vs. 

The  City  of  Philadel¬ 
phia,  et  al. 


Appeal  from  the  decree  of  the 
Court  of  Nisi  Prius  for  Plain¬ 
tiffs. 


FINAL  OPINION  AND  DECREE  OF  THE  SUPREME 
COURT  IN  BANC. 

Opinion  by  Strong,  J. 

The  bill  of  the  complainants  prays,  that  the  City  of  Phila¬ 
delphia  and  the  Select  and  Common  Councils  thereof,  may  be 
restrained  by  the  injunction  of  this  Court,  from  proceeding 
under  the  provisions  of  a  certain  Act  of  Assembly,  of  this  Com¬ 
monwealth,  passed  on  the  20th  of  April,  1858,  entitled  a  sup¬ 
plement  to  the  act  to  incorporate  the  City  of  Philadelphia — 
and  from  any  attempt  to  invalidate  the  trusts  now  existing 
in  the  present  trustees  of  the  Philadelphia  Gas  Works,  or  the 
security  of  the  holders  of  the  gas  loans,  or  the  system  under 
which  the  said  trusts  have  been  heretofore  conducted,  or  from 
attempting  to  change  the  mode  by  which  the  Board  of  Trustees 
has  heretofore  been  elected  and  constituted,  and  also  from 
increasing  or  changing  the  number  of  said  Trustees  from  their 
present  number  of  twelve.  The  bill  also  pra}~s  that  the 
existing  Trustees  may  be  enjoined  against  admitting  into 
their  Board,  any  persons  who  may  be  elected  under  the  said 
Act  of  Assembly,  and  against  permitting  any  such  persons  to 
intermeddle,  interfere,  or  participate  in  the  said  trusts,  or  in 
the  business  of  the  said  Board,  or  the  conduct  of  the  Philadel¬ 
phia  Gas  wrorks. 

The  cause  was  heard  upon  bill  and  answer  before  a  single 
Judge,  sitting  at  Nisi  Prius;  and  an  injunction,  as  prayed 
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for,  was  granted  against  the  present  Trustees.  An  injunction 
was  also  decreed  against  six  persons  elected  under  the  above 
mentioned  Act  of  Assembly,  (they  having  been  made  parties 
to  the  bill,)  restraining  them  from  acting  as  Trustees  of  the 
said  Philadelphia  Gas  works,  and  from  intermeddling,  inter¬ 
fering,  or  participating  with,  or  in  the  said  trust,  or  the  busi¬ 
ness  of  the  said  Board,  or  the  conduct  of  the  said  Philadelphia 
Gas  works.  From  this  decree  the  defendants  have  appealed. 

The  answer  admits  all  the  material  facts  charged  in  the 
bill,  and  thus  the  following  case  is  presented :  The  Philadel¬ 
phia  Gas  Works  originated  in  an  attempt  by  the  City 
Councils  to  create  a  quasi  corporation,  by  an  ordinance 
passed  21st  of  March,  1335.  By  the  terms  of  that  ordinance 
persons  were  authorized  to  subscribe  to  a  stock  capital, 
amounting  in  the  aggregate  to  $100,000,  and  pay  their 
subscriptions  into  the  city  treasury.  The  subscribers  were 
to  receive  certificates  for  their  stock,  which  entitled  them  to 
the  profits  arising  from  the  manufacture  and  sale  of  gas. 
The  ordinance  expressly  stipulated  that  the  city  should  not 
be  liable  for  anything  beyond  the  amount  received  from  the 
subscribers.  It  also  provided  that  the  gas  works  should  be 
under  the  exclusive  management  of  twelve  Trustees,  who 
should  be  elected  by  the  Select  and  Common  Councils  of  the 
City,  each  council  electing  one-half,  and  the  term  of  their 
office  was  so  arranged  that  one-third  of  the  members  of  the 
board  should  be  elected  each  year.  The  city  also  reserved 
the  right,  at  any  time  when  the  Select  and  Common  Councils 
might  deem  it  expedient,  to  take  possession  of  the  works,  and 
convert  the  stock  into  a  loan  redeemable  in  twenty  years 
with  interest  payable  semi-annually. 

It  would  seem  to  have  been  the  purpose  of  the  city  to 
cast  upon  the  Stockholders  all  the  risk  of  the  enterprize, 
reserving  to  themselves  the  right  to  take  the  property,  if  it 
should  turn  out  profitable.  Under  this  oi’dinance  the  neces¬ 
sary  stock  was  subscribed  and  paid,  the  trustees  were  elected, 
and  the  works  constructed.  The  enterprise  proved  success¬ 
ful,  and  the  demand  for  gas  increased  beyond  the  ability  of 
the  trustees  to  supply  with  their  limited  capital.  To  meet 
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this  state  of  things  subsequent  ordinances  were  passed,  from 
time  to  time,  authorizing  loans  for  the  extension  of  the 
works.  They  provided  that  the  money  should  be  borrowed 
by  the  city,  on  the  requisition  of  the  trustees  of  the  gas 
works,  and  that  city  certificates  should  be  issued  to  the  loan- 
holders.  The  faith  of  the  city  and  also  the  property  of  the 
gas  works  were  pledged  for  the  re-payment  of  the  loans.  A 
sinking  fund  was  also  created  out  of  the  proceeds  of  the 
manufacture  and  sale  of  gas,  which  was  set  apart  as  security 
to  the  loanholders,  before  any  profits  could  be  distributed  to 
the  Stockholders.  By  the  first  of  these  ordinances,  passed 
December  22;  1836,  it  was  enacted,  that  the  money  arising 
from  the  manufacture  and  sale  of  gas  should  no  longer  be 
paid  into  the  city  treasury,  but  that  the  receipt  and  payment 
of  all  moneys  on  account  of  the  gas  works  should  thereafter 
be  confided  to  the  Trustees  of  the  said  works.  On  the  14th 
of  January,  1841,  an  ordinance  was  passed  which  provided 
that  the  city  should,  on  the  1st  of  March,  then  next  follow¬ 
ing,  take  possession  of  the  gas  works  in  their  own  right, 
under  the  privilege  originally  reserved,  and  that  the  stock 
should  be  converted  into  a  loan.  This  ordinance  declared, 
however,  that  the  works  should  continue  under  the  direction 
and  superintendence  of  the  Board  of  Trustees  then  existing, 
with  all  the  powers  they  then  possessed,  until  it  should  be 
otherwise  provided. 

Thus  they  ceased  to  be  Trustees  for  the  stockholders,  but 
were  thenceforth  trustees  for  the  city  and  for  the  loanholders. 
The  city  then  became  the  owner  and  a  sa  isfactory  arrange¬ 
ment  was  made  with  the  original  proprietors.  Then  followed 
the  ordinance  of  June  17tli,  1841,  the  provisions  of  which 
lie  at  the  bottom  of  this  case.  It  authorized  a  further  loan 
for  the  purpose  of  extending  the  works,  the  money  to  be 
borrowed  in  such  sums  as  might  be  required  by  the  Trustees, 
and  for  which  certificates  were  to  be  given.  These  were 
made  transferable  at  the  office  of  “  The  Philadelphia  Gas 
Works,”  where  also  the  interest  was  payable  at  such  rates 
not  exceeding  five  per  cent.,  as  the  Trustees  should  determine. 
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And  the  nett  profits  of  the  works,  after  the  payment  of  the 
interest  upon  the  existing  loans,  were  directed  to  be  set  apart 
to  constitute  a  sinking  fund,  and  the  faith  of  the  city,  and 
also  the  sinking  fund,  the  property  of  the  gas  works,  their 
income  and  profits  were  pledged  for  the  punctual  payment  of 
the  interest,  and  for  the  ultimate  re-imbursement  of  the  prin¬ 
cipal  of  all  the  loans  made  for  or  on  account  of  the  said  gas 
works,  as  they  should  become  due.  “And  for  the  further 
security  of  the  loanholders  of  said  works,”  the  faith  of 
the  city  was  pledged  that  the  prices  of  gas  as  then  fixed 
should  not  be  reduced,  until  the  distribution  of  gas  by  pipes 
should  be  completed  throughout  the  city  limits,  nor  at  any 
time  so  as  to  reduce  the  clear  profits  below  eight  per  centum 
per  annum,  on  the  whole  amount  of  the  cost  of  said  works 
until  all  the  loans  contracted  for ,  or  that  might  thereafter  he  con¬ 
tracted  for,  should  be  paid.  The  third  section  of  the  ordinance 
is  in  these  words :  “  That  for  the  further  security  of  said 
“  loanholders  it  is  hereby  stipulated  that  the  said  works 
“  shall  be  controlled  and  managed  by  a  Board  of  Trustees, 

“  elected  and  constituted  as  heretofore,  who  shall  have  the 
“whole  control  and  management  of  the  said  works,  and  of 
“  the  said  sinking  fund,  and  of  all  other  funds  belonging  to 
“  the  said  works,  and  the  said  Trustees  shall  pay  no  part  of 
“  the  said  funds,  nor  any  part  of  the  profits  of  said,  works 
“into  the  city  treasury,  but  shall  apply  and  appropriate  the 
“  same  as  is  directed  by  this  ordinance,  until  the  interest  and 
“  principal  of  said  loans  shall  be  fully  paid,  as  they  become 
“due  to  the  said  loanholders.”  On  the  faith  of  this  ordi¬ 
nance  one  hundred  and  twenty-five  thousand  dollars  were  ob¬ 
tained,  and  certificates  were  given  declaring  that  they  were 
issued  “in  pursuance  of  an  ordinance  of  the  17th  of  June, 
1841. 

The  provisions  of  the  ordinance  necessarily  became  a.  part 
of  the  contract  with  each  loanholder,  without  which  it  must 
be  assumed  he  would  not  have  advanced  his  money.  Nor 
did  they  inure  exclusively  to  the  benefit  of  the  holders  of  that 
loan.  They  were  stipulated  to  be  for  the  further  security  of 
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all  the  loans  contracted,  or  that  might  thereafter  be  contracted. 
Whatever  may  be  said  about  the  rights  of  antecedent  loan- 
holders,  it  is  clear  that  all  holders  of  the  loan  of  June,  17th, 
1811,  and  of  loans  subsequently  negotiated  are  entitled  to  the 
benefit  of  all  the  provisions  of  this  ordinance  which  were 
intended  for  their  security,  unless,  in  the  case  of  loans  subse¬ 
quently  made,  the  lenders  were  deprived  of  these  benefits  by 
some  new  stipulation  which  necessarily  excluded  them  from 
the  advantages  which  the  ordinance  of  June  17th,  1811,  was 
designed  to  give  to  them. 

We  find  no  such  stipulation  in  any  of  the  subsequent  ordi¬ 
nances  authorizing-  loans. 

The  complainants  are  the  holders  of  these  loans,  of  that 
created  by  the  ordinance  of  June  17th,  1811,  and  of  others 
under  subsequent  ordinances,  passed  severally,  May  25th, 
1818;  March  15th,  1819;  January  10th,  1850,  and.  March 
20th,  1851. 

On  the  20th  day  of  April,  1858,  an  Act  of  Assembly  was 
passed,  which  was  in  these  words:  “That  the  select  and  com¬ 
mon  councils  of  the  city  and  county  of  Philadelphia  are  au¬ 
thorized  and  directed  to  elect  six  additional  Trustees  of  the 
Philadelphia  Gas  Works:  each  council  shall  elect  three  of 
said  trustees  at  the  last  stated  meeting  in  April,  A.  D.  1858. 

Section.  2.  That  the  said  six  Trustees,  after  their  election 
shall  meet  and  divide  themselves  into  three  classes  :  The  first 
class  shall  serve  until  February,  1861 ;  the  second  class  until 
February,  1860 ;  and  the  third  class  until  February,.  18591. 
Provided  that  hereafter  the  election  of  said  additional  trustees 
shall  occur  at  the  same  time  that  the  law  now  provides  for 
the  election  by  councils.  That  is  to  say,  that  in  January,  1859, 
six  trustees  of  said  Philadelphia  Gas  Works  shall  be  elected, 
and  so  likewise,  annually  thereafter,  and  all  laws  inconsistent 
herewith  be  and  the  same  are  hereby  repealed. 

Under  this  Act  the  bill  charges  and  the  answer  admits  that 
the  city  councils  are  about  to  elect  six  additional  Trustees, 
(which  has  since  been  done,)  and  the  complainants  aver  that 
the  enactment  is  in  violation  of  the  constitutions  of  this  State 
G - -4 
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and  of  the  United  States,  inasmuch  as  it  impairs  the  obliga¬ 
tion  of  a  contract  existing  between  the  city  of  Philadelphia 
and  the  loanholders  under  the  ordinance  of  June  17th,  1841, 
and  those  subsequently  passed.  This  constitutes  the  basis  of 
the  application  for  an  injunction. 

It  is  obvious  that  if  electing  six  additional  Trustees  in  the 
manner  proposed,  and  constituting  them  a  part  of  the  Board, 
is  a  violation  of  the  contract  which  the  city  has  made  with 
the  loanholders,  then  the  Act  of  Assembly  authorizing  such 
elections  is  in  direct  collision  with  the  constitution,  and  the 
injunction  ought  to  remain.  The  defendants  are  bound  by 
their  engagements,  whatever  they  were,  and  no  statute  can 
relieve  them  from  strict  performance.  The  obligation  of  their 
contract  does  not  depend  upon  the  statute.  It  is  antecedent 
and  superior.  The  constitutional  prohibition  was  not  designed 
to  make  contracts  more  sacred  from  violation  by  the  contract¬ 
ing  parties  than  they  were  before  its  adoption.  Its  only  pur¬ 
pose  was  to  prevent  them  from  being  made  less  sacred. 

Nor  can  there  be  any  doubt  that  the  trust  existing  in  the 
Trustees  is  a  private  one,  and  that  the  city  of  Philadelphia  is 
to  be  regarded  as  a  private  corporation,  so  far  as  it  relates  to 
its  contract  with  the  loanholders.  It  was  not  as  a  munici¬ 
pality  that  it  dealt  with  them — As  a  local  sovereign,  it  had 
no  authority  to  enter  into  the  business  of  manufacturing  and 
selling  gas,  for  its  sovereignty  did  not  extend  to  such  sub¬ 
jects  any  more  than  it  did  to  almost  any  other  manufacture. 
It  is  true,  a  municipal  corporation  is  not  bound  by  any 
engagement  which  prevents  a  discharge  of  the  duties  imposed 
upon  it  by  its  organic  law,  for  the  plain  reason  that  such 
engagements  are  contrary  to  law.  But  when  such  a  corpora¬ 
tion  engages  in  things  not  public  in  their  nature,  it  acts  as  a 
private  individual — -no  longer  legislates  but  contracts— and  is 
as  much  bound  by  its  engagements  as  a  natural  person. 
The  distinction  between  public  duties  and  private  business  is 
wide  and  obvious.  It  is,  perhaps,  nowhere  better  stated  than 
by  Chief  Justice  Nelson,  in  Bailey  vs.  The  Mayor  of  the  City 
of  New  York,  8  Hill,  531.  In  speaking  of  powers  granted 
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to  a  municipal  corporation,  lie  remarks  that,  “  regard  should 
be  had,  not  so  much  to  the  nature  and  character  of  the  various 
powers  conferred,  as  to  the  object  and  purpose  of  the  legisla¬ 
ture  in  conferring  them.  If  granted  for  public  purposes  ex¬ 
clusively,  they  belong  to  the  corporate  body  in  its  public, 
political,  or  municipal  character.  But  if  the  grant  -was  for 
the  purposes  of  private  advantage  or  emolument,  though  the 
public  may  derive  a  common  benefit  therefrom,  the  corpora¬ 
tion,  quoad  hoc,  is  to  be  regarded  as  a  private  company.  It 
stands  on  the  same  footing  as  would  any  individual  or  body 
of  persons,  upon  whom  like  special  franchises  had  been  con¬ 
ferred.” 

The  contract,  therefore,  whatever  it  was,  which  was  made 
with  the  loanholders,  complainants  in  this  case,  is  as 
unchangeable  as  if  it  had  been  made  with  a  natural  person. 

This  brings  us  directly  to  a  consideration  of  the  obligation 
wrhich  the  city  of  Philadelphia  assumed  in  the  third  section  ot 
the  ordinance  of  June  17th,  1811.  What  has  the  city  under¬ 
taken?  What  it  has  undertaken  the  law  requires  should  be 
performed.  That  law  is  the  contract  obligation.  Having  in 
the  first  and  second  sections  created  a  sinking  fund,  and 
pledged  it,  (together  with  the  faith  of  the  city,)  and  all  the 
property  and  income  of  the  gas  works,  as  security  for  the  re¬ 
payment  of  the  loans  authorized,  and  of  the  interest  upon 
them  ;  the  councils  provide  in  the  third  section  for  the  custody 
and  management  of  the  pledge.  To  effect  this,  they  stipulate 
that  the  works,  the  sinking  fund,  and  all  other  funds  belong¬ 
ing  to  the  said  works — in  other  words — all  the  hypothecated 
property,  shall  be  under  the  control  and  management  of  a 
Board  of  Trustees,  elected  and  constituted  as  theretofore,  who 
shall  pay  no  part  of  the  funds  or  profits  into  the  city  treasury, 
but  shall  apply  them  in  discharge  of  the  obligations  under¬ 
taken  to  the  loanholders.  It  can  hardly  he  doubted  that  the 
primary  design  of  this  stipulation  was  to  keep  the  pledge  en¬ 
tirely  out  of  the  hands  of  the  borrower,  and  prevent  the  funds 
from  being  intermingled  with  other  property  of  the  City,  and 
thus  exposed  to  the  hazard  of  expenditure  for  other  objects 
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than  those  to  which  it  was  exclusively  designated.  This  may 
be  a  very  valuable  stipulation  to  the  loanhoider,  and  contribute 
largely  to  his  security.  It  may  therefore  well  be  supposed  to 
have  entered  largely  into  the  consideration  of  the  loanhoider 
when  he  advanced  his  money.  By  the  ordinance  it  was  offered 
to  him  as  a  further  security ,  and  it  cannot  now  be  withdrawn. 

But  so  long  as  a  Board  of  Trustees  is  continued  with  the 
powers  which  in  this  ordinance  the  city  engaged  they  should 
have,  there  is  no  departure  from  this  primary  design.  The 
contemplated  separation  of  the  trust  funds  from  the  general 
funds  of  the  municipal  corporation  is  alike  maintained,  whe¬ 
ther  the  Board  be  composed  of  twelve  or  eighteen  Trustees. 

The  ordinance  of  June  17th,  1841,  however,  not  only 
stipulated  that  the  gas  works  should  be  managed  and  con¬ 
trolled  by  a  Board  of  Trustees,  but  by  a  Board  of  trustees 
“  elected  and  constituted  as  heretofore .”  It  is  argued  that  this 
amounts  to  an  encasement,  that  the  Board  shall  continue  to 
consist  of  the  same  number  of  Trustees  as  it  had  been  composed 
of  prior  to  the  passage  of  the  ordinance,  and  that  only  four 
shall  be  elected  in  any  one  year,  except  to  fill  vacancies.  It 
may  be  well  here  to  recur  to  the  previous  construction  of  the 
Board.  As  has  already  been  seen,  the  ordinance  of  March  21st, 
1885,  prescribed  that  the  Board  of  Trustees  should  consist  of 
twelve  persons,  whose  term  of  office  should  be  three  years ; 
that  they  should  be  elected  by  ballot ;  that  two  should  be 
elected  every  year  by  each  Council  at  the  last  stated  meeting 
of  Councils  in  January;  that  no  more  than  two  members  of 
each  Council  should  be  Trustees  at  any  one  time  ;  that  vacan¬ 
cies  should  be  filled  by  special  elections  to  be  held  by  the  body 
in  wdiose  delegation  in  the  Board  of  Trustees  the  vacancies 
might  exist ;  that  seven  of  the  Trustees  should  be  a  quorum, 
and  that  they  should  choose  a  president  out  of  their  number 
every  year  within  ten  days  after  their  election. 

Such  was  the  election  and  constitution  of  the  Board  of 
trustees,  to  which  the  ordinance  of  June  17th,  1841,  refers. 
Embraced  within  this  mode  of  election  and  constitution  are 
the  designation  of  the  constituent  bodies,  (i  e.  the  Select  and 


Common  Council,)  the  proportion  in  which  each  shall  elect 
( i .  e.  each  one-half)  the  manner  of  election,  (i.  e.  by  ballot,)  the 
time  {i.  e.  at  the  last  stated  meeting  of  Councils  in  January  of 
each  year,)  the  number  of  trustees,  (i.  e.  twelve,)  the  number 
necessary  to  form  a  quorum,  (i.  e.  seven,)  and  the  election  of 
the  President.  Strictly  speaking,  all  these  particulars  are 
necessary  to  make  up  the  mode  in  which  the  Board  was 
elected  and  constituted.  Now  that  something  more  was  inten¬ 
ded  by  the  third  section  of  the  ordinance  of  June  IT,  1841, 
than  that  a  Board  of  Trustees  should  have  charge  of  all  the 
property  pledged  for  the  security  of  the  loan-holders  is 
evident  from  the  introduction  of  the  words  “  elected  and  con¬ 
stituted  as  heretofore.”  Those  words  are  necessary — and  they 
are  unmeaning  unless  they  were  introduced  to  preserve  and 
perpetuate  such  a  constitution  and  election  as  had  previously 
existed,  and  had  existed  under  the  sanction  of  law.  The 
contracting  parties  cannot  be  supposed  to  have  used  words 
without  meaning. 

But  how  can  two  Boards  be  said  to  be  constituted  alike, 
when  the  one  is  composed  of  twelve  and  the  other  of  eighteen 
members;  when  a  majority  of  the  one  must  always  have  had 
the  experience  of  at  least  one  year’s  service,  and  the  majority 
of  the  other  may  be  new  men  without  any  experience?  The 
original  experiment  of  a  Board  of  twelve  had  worked  well, 
and  the  insertion  of  the  provision  that  the  Board  should 
continue  to  be  elected  and  constituted  as  theretofore,  could 
only  have  been  designed  as  a  protection  against  a  new 
experiment.  The  constitution  of  the  Board  was  of  prime 
importance  to  the  loan-holders,  for  the  management  of  all  the 
pledged  property  was  confided  to  the  Trustees.  To  judicious 
management,  knowledge  was  essential,  and  that  could  only 
be  secured  by  insuring  the  presence  in  the  Board  at  all  times, 
of  a  majority  who  had  enjoyed  the  opportunity  of  at  least 
one  year’s  observation.  This  may  well  be  supposed  to  have 
entered  into  the  consideration  of  the  loan-holders. 

It  can  hardly  be  contended  with  any  hope  of  success  that 
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one  who  has  executed  a  mortgage  to  another,  as  a  trustee  for 
creditors,  can  chancre  the  Trustee  without  the  consent  of  the 
creditors.  Yet,  what  less  is  proposed  now  ?  There  are  at  pre¬ 
sent  eight  members  of  the  Board  who  have  been  in  office  more 
than  one  year.  The  control  of  the  trust  fund  is  now  in  the 
hands  of  those  eight  members.  It  is  there  by  contract  between 
the  city  and  the  bondholders.  By  adding  Trustees,  the  city 
proposes  to  take  this  power  out  of  the  hands  of  the  eight  expe¬ 
rienced  Trustees,  and  commit  it  to  ten  inexperienced  men.  In 
substance  this  is  a  change  of  the  Trustees,  and  destructive  of 
the  permanence  of  the  system,  on  the  faith  of  which  the  bond¬ 
holders  advanced  their  money.  To  us  it  seems  to  be  an  at¬ 
tempted  violation  of  the  contract  between  the  parties. 

Our  view  also  corresponds  with  that  which  was  taken  by  this 
Court  in  aiwcher  case  between  the  same  plaintiffs  and  the  city 
of  Philadelphia  in  January,  1852.  That,  it  is  true,  was  a  bill 
filed  against  the  city  to  prevent  its  taking  the  property  entirely 
out  of  the  hands  of  the  Trustees,  but  it  directly  involved  the 
rights  of  the  bondholders  under  this  third  section  of  the  Ordi¬ 
nance  of  July  17,  1841.  The  language  used  by  this  Court  at 
that  time  was  the  following :  “By  the  contract  with  the  bond¬ 
holders,  the  city  has  placed  the  works  and  their  income  in  the 
hands  of  Trustees  as  a  security  for  the  loans.  The  loans,  sub- 
sequent  to  that  act  were  contracted  on  the  faith  of  that  pledge. 
The  city  has  no  more  right  to  disturb  the  security  than  a 
mortgagor  would  have  to  demand  a  reconveyance  without  pay¬ 
ment  of  the  mortgage  debt.  To  say  that  the  city  does  not  mean 
to  disturb  the  security  is  nothing  to  the  purpose.  The  contract 
designates  the  manner  in  which  the  Trustees  are  to  be  appointed. 
By  that  system  they  are  placed  on  a  permanent  footing,  and 
are  effectually  guarded  against  the  changes  and  consequent 
mismanagement  which  might  flow  from  the  impulsive  action 
of  political  parties.  This  arrangement  was  a  very  material 
consideration  with  those  who  advanced  the  money  on  the  faith 
of  it,  and  the  city  has  no  right  to  change  the  Trustees  in  any 
other  mode  than  that  prescribed  by  the  contract.” 
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This  is  precisely  the  view  of  the  contract  which  we  take  now 
and  such  being  the  obligation  which  the  city  assumed,  no  legis¬ 
lation  can  authorize  a  change  in  the  election  or  constitution  of 
the  Board  of  Trustees. 

The  decree  of  the  Judge  at  Nisi  Prius  is  affirmed,  and  the 
appellants  are  ordered  to  pay  the  costs. 

WM.  M.  MEREDITH,  Esq., 

B.  GERHARD,  Esq., 

For  Plaintiffs  and  Appellees. 

WM.  L.  HIRST,  Esq., 

GEO.  M.  WHARTON,  Esq., 

For  Defendants  and  Appellants. 


